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El eventh Gircuit.
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Bobby Lee HARRI'S, Plaintiff-Appellant,
V.
SHELBY COUNTY BQARD OF EDUCATI ON, Norrma Rogers, individually and
in her official capacity as Superintendent of Education for the
Shel by County Board of Education, Susan Bagl ey, individually and
in her official capacity as a nenber of the Shel by County Board
of Education, Donna Mrris, individually and in her official
capacity as a nenber of the Shel by County Board of Educati on,
etc., et al, Defendants-Appellees.
Nov. 20, 1996.
Appeal fromthe United States District Court for the Northern
District of Alabama. (No. CV 93-B-1717-S), Sharon L. Bl ackburn,
Judge.

Bef ore ANDERSON and COX, Circuit Judges, and RONEY, Seni or
Circuit Judge.

ANDERSOQN, Circuit Judge:

On August 19, 1993, plaintiff-appellant Bobby Lee Harris filed
suit against the defendants-appellees, alleging that the
def endant s- appel | ees di scrim nated agai nst himby failing to sel ect
him for the principal ship at Thonpson Hi gh School because of his
race, inviolation of Title VII of the Cvil R ghts Act of 1964, 42
US. C 8§ 2000e, et seq., as anended, and 42 U.S.C. § 1983, and in
retaliation for his exercise of his constitutionally-protected
right to freedom of speech, in violation of 42 U S C § 1983.
Harris sought declaratory and injunctive relief, including
tenporary and permanent injunctions requiring the defendants to
pronmote himto the principal ship at Thonpson H gh School w th back
pay and other enploynent benefits to which he would have been

entitled. On February 24, 1995, the district court entered sunmary



judgnment on behal f of the defendants. Harris filed this appeal.
Facts

In this summary judgnment posture, we state the facts by making
all reasonable inferences in favor of Harris. Harris, a black
mal e, has been enployed by the defendant-appellee Shel by County
Board of Education ("the Board") for eighteen years. He served as
an assistant principal at Thonpson H gh School, located in
Al abaster, Al abama, for the six years preceding this litigation.
In May of 1992, the position of principal at Thonpson H gh School
becane avail able, and the Board began soliciting applications to
fill that position. A nunber of candidates applied, including
Harris. Pursuant to standard Board procedure, all of these
candi dates were intervi ewed and ranked by a conmttee ("the Rogers
commttee") made up of defendant-appellee Dr. Norma Rogers, the
Superintendent of the Shel by County school system David Wayne
Summers, the Personnel Director, and Evan Major, the Director of
I nstructional Services for the school system The three candi dates
recei ving the highest rankings fromthis selection commttee were
then interviewed by a lay commttee of citizens. The lay commttee
reported its conclusions to Rogers who, consistent with her
responsibility in this regard, nmade a recomendati on to the Board.
The determnations of the lay conmttee are not binding on the
superintendent, nor are the final nunerical rankings. The evidence
presented nmakes clear that no one can be hired or pronoted by the
Board unl ess Rogers reconmends it.

In support of his 8 1983 free speech claim Harris presented

evi dence of Rogers' know edge and notivation with regard to his



exercise of his First Amendnent rights. During Harris' interview
with the Rogers conmttee, Rogers brought up an interview Harris
had given to an Atlanta newspaper. On June 7, 1992, Harris was
quoted in an Atlanta Journal and Constitution article concerning a
rape and gang activity at Thonpson H gh School . Harris stated,
"Al abaster is a powder keg," and noted that he and other black
| eaders in the town had warned city |eaders about the grow ng
probl em of gangs and race. Jim Yardley, A Town Divided, ATL. JOUR.
AND ConsT., June 7, 1992, at ML. In her deposition, Rogers stated
that she asked Harris to tell her about the article. Rogers also
testified that she told Harris that she received nunerous phone
calls from parents and students who were upset that their schoo

was "looking so bad in the eyes of not only our state but other
states.” Rogers elaborated on her notivation in discussing this
with Harris, stating:

Well, | just felt that there was so nmuch good that [Harri s]

could tell also. It's not that | didn't care for himsharing

the negative, but tell the positive too.

Sumers testified that before the Rogers commttee intervi ened
Harris, Rogers stated that she was "mad as hel|l" about the article
and intended to speak with Harris about it at the interview,
despite the fact that Sumers tol d Rogers that he thought that such
guestioni ng woul d be inappropriate. Summers also recalled that at
various times prior to the interview Rogers stated, with reference
to Harris' role in the comunity, that Harris was "too
controversial."

Harris al so presented evidence to support his allegation that

Rogers intentional |y discrim nated agai nst hi mbecause of his race,



in violation of Title VIl and § 1983. Specifically, Harris

directed the court to Sumers' deposition for insight into Rogers

intent and notivati on.

Harris' attorney: Did you ever discuss about the placenent
of specifically was there any discussion about the
pl acenent of a black at Thonpson Hi gh School ?

Sumers:  Yes.

Q Between you and Dr. Rogers?

A Yes.

Q And what were her comments regarding that?

A At the tinme there were, whether real or perceived, | don't
know, some racial problens at Thonpson Hi gh School.
There had been sone tal k about, quote, "gang problens,"”
you know, dependi ng on who you want to believe and t hose
type things. And you know, there was talk about M.

Harris applying for the position and the statement was
made t hat —

Yeah. Like | said, you know, a statenent was made that
basi cal |l y that under the circunstances we did not need to
enpl oy a black at Thonpson Hi gh School .

Q Now was that nmade by Dr. Rogers?

A Yes, it was.

Q GCkay. And of course that would elimnate M. Harris from
consi derati on—

—+or the position because he is bl ack?
A: Ah, it would seemso. | nean | cannot not state for a fact
that it would elimnate him because | woul d not know Dr.
Rogers' thinking, but it would appear that way.
In addition, Harris presented evidence that prior to the
opening of the principal position, Rogers transferred him

tenmporarily from his position as assistant principal at Thonpson



H gh School to a position as the At Ri sk/Attendance Supervisor, a
| ower-paying job in the central office of the Shel by County school
system Summers testified that Rogers was aware at the tinme that
M. Simons, the principal at Thonpson H gh School, was preparing
toretire. There was additional evidence fromwhich the jury could
infer that Rogers was attenpting to take Harris out of line for the
princi pal ship. Al so, Sumers testified that, upon her arrival as
superintendent for Shelby County, Rogers instructed him to
di scontinue his statewde recruiting of black applicants for
positions within the school system a task that he, as Personnel
Director, had undertaken at the direction of Rogers' predecessor.

The Rogers conm ttee ranked Harris seventh, and accordi ngly he
was not granted an interviewwth the lay conmttee. JimeElliott,
a white male, was ranked highest by the Rogers commttee, and
Rogers eventual | y recomended to the Board that Elliott be hired as
princi pal at Thonpson Hi gh School. The district court noted that
while Elliott has nore than a decade of experience as a hi gh school
principal, Harris has never served as a principal. Harris was the
assi stant principal at Thonpson H gh School for six years prior to
this litigation, and thus had nore experience at that particular
institution.’

On the defendants' notion for summary judgnent, the district
court found that Harris presented no direct evidence of
di scri m nati on. Wth regard to Harris' presentation of

circunstantial evidence of discrimnation, the court held that

'Additional facts will be discussed in the relevant parts of
our anal ysis.



al t hough Harris established a prinma facie case of discrimnation,
he failed to offer sufficient evidence that the legitimte,
non-di scrimnatory reason for the Board's hiring of Elliott was
nerely a pretext for discrimnation. The district court also held
that Harris failed to offer sufficient evidence that his exercise
of his right to freedom of speech was a notivating factor in
Rogers' failure to recommend himfor the principal ship at Thonpson
Hi gh School . The court then granted summary judgnent to the
def endant s.
St andard of review
Qur review of a district court's grant of summary judgnent is
pl enary; we nust determ ne whether there are genuine issues of
mat eri al fact, and whether the noving party is entitled to judgnent
as a matter of law N A A CP. v. Hunt, 891 F.2d 1555, 1559 (11th
Cir.1990). We view the facts in the light nost favorable to the
non-nmovant. |d. at 1559-60. Summary judgnent i s appropriate when
t he evi dence favoring a non-noving party is insufficient to support
ajury verdict onits behalf. Anderson v. Liberty Lobby, Inc., 477
U S 242, 250, 106 S.Ct. 2505, 2511, 91 L.Ed.2d 202 (1986).
Race Discrimnation C ains
W evaluate Title VMII and 42 US. C. § 1983 race
di scrimnation clains supported by circunstantial evidence using
the framework set out by the United States Suprenme Court in
McDonnel I Dougl as Corp. v. Geen, 411 U. S 792, 93 S.C. 1817, 36
L. Ed. 2d 668 (1973). Busby v. Cty of Olando, 931 F.2d 764, 777



(11th GCir.1991).°2 First, the plaintiff has the burden of
establishing a prima facie case of discrimnation. McDonnel |
Dougl as, 411 U.S. at 802, 93 S.C. at 1824. Second, assum ng that
the plaintiff has met this initial burden, the defendant has the
burden to produce a "legitimte, nondiscrimnatory reason” for the
al l egedly discrimnatory enploynent action. | d. Third, if the
def endant satisfies this burden of production, the plaintiff has an
opportunity to prove by a preponderance of the evidence that the
reasons offered by the defendant are a nere pretext for
di scrimnation, and to persuade the fact-finder that the defendant
intentionally discrimnated against the plaintiff. 1d. at 804, 93
S.C. at 1824. "The ultimte burden of persuading the trier of
fact that the defendant intentionally discrimnated against the
plaintiff remains at all tinmes with the plaintiff." Texas Dept. of
Community Affairs v. Burdine, 450 U S. 248, 253, 101 S.C. 1089,
1093, 67 L.Ed.2d 207 (1981).

As noted above, the district court found that Harris
established a prinma facie case of discrimnation, and that the
defendants net their burden of production by articulating a

| egitimate, nondiscrimnatory reason for their failure to make

Harris argues on appeal that he has presented, through the
testimony of Summers, both direct and circunstantial evidence of
discrimnatory intent behind Rogers' decisions with regard to
Harris' application for the principal ship at Thonpson Hi gh
School. Qur review of this testinony |eads us to concl ude that
while Harris has indeed offered circunstantial evidence of such
intent, given that Rogers' statenents could by inference have
nore than one possi ble neaning, Harris has not presented direct
evi dence of discrimnation. See Rollins v. TechSouth, Inc., 833
F.2d 1525, 1528, n. 6 (11th Cr.1987) ("Direct evidence is
"[e] vidence, which if believed, proves the existence of fact in
i ssue without inference or presunption.' ") (quoting Black's Law
Dictionary 413 (5th ed. 1979)).



Harris the principal at Thonpson High School. The district court
concl uded, however, that Harris failed to offer sufficient evidence
to rebut the defendants' legitimte, non-discrimnatory explanation
for their actions.

After a Title VIl plaintiff nmakes out a prinma facie case, and
t he def endant produces a |l egitimate, nondi scrim natory expl anation
for its actions, the MDonnell-Burdi ne presunption drops fromthe
case. U S. Postal Service Bd. of Governors v. Aikens, 460 U.S.
711, 715, 103 S. Ct. 1478, 1481, 75 L.Ed.2d 403 (1983). At that
point, the inquiry is "[whether] the defendant intentionally
di scri m nated against the plaintiff." 1d. (quoting Burdine, 450
U S. at 253, 101 S.Ct. at 1093).

[T]he plaintiff nust, by either direct or circunstantial

evi dence, denonstrate by a preponderance of the evidence that

t he enpl oyer had a discrimnatory intent.... Moreover, if the

defendant's proffered reasons are rejected, the trier of fact

may infer the ultimate fact of intentional discrimnation.
Batey v. Stone, 24 F.3d 1330, 1334 (11th G r.1994). The focus of
t he case after the defendant has met the burden of productionis on
the defendant's subjective intent and the notivation behind the
def endant's adverse enploynent actions directed at the plaintiff.

It is clear to us on this record that there is conflicting

evi dence regardi ng Rogers' intent during the process of not hiring

Harris as principal at Thonpson High School.® In light of the

]'nthe Title VIl context, the dispute revol ves around
Rogers' intent. She was the decisionmaker responsible for making
enpl oynent recomendations to the Board. The record establishes
that the Board can act on a matter like this only upon the
superintendent's recommendation. Harris' Title VII claimis
viable only as to the Board, and Rogers' actions are attributable
to the Board under Title VII. Busby, 931 F.2d at 772 (because
i ndi vi dual capacity suits are unavail able under Title VI,
plaintiffs nust sue the enployer, but may do so by nam ng



evi dence di scussed below, we disagree with the district court's
conclusion that Harris has failed to offer sufficient evidence of
discrimnatory intent on the part of Rogers to create a genuine
issue of material fact.

Sumers' testinony provides support for Harris' assertion that
Rogers intentionally discrimnated agai nst himduring the process
of selecting a new principal for Thonpson H gh School, a process
Rogers substantially controll ed. Both Summers and Maj or, the other
two nenbers of the Rogers committee, renmained enployed at her
di scretion. There was strong evidence that Rogers' recomendati on
was crucial, and that it was rare for the Board to not followit.
Summers stated in his deposition that, when she began serving as
superintendent, Rogers ordered him to cease efforts to recruit
bl ack candidates for positions wth the Shelby County school
system There was al so evidence that Rogers transferred Harri s out
of Thonpson High School in an attenpt to reduce his chances of
becom ng principal there. The strongest evi dence of Rogers' raci al
notivation can be found in Rogers' statenent, as reported by
Sumers and quoted verbati m above, to the effect that "under the
circunstances we did not need to enploy a black at Thonpson Hi gh
School." Although this statement nay be open to nore than one

interpretation, a fact-finder could reasonably infer that Rogers

supervi sory enpl oyees as agents of the enployer). Wth regard to
Harris' 8 1983 claim Rogers' actions are not attributable to the
Board. 1d. at 776 (respondeat superior unavail able under 8§
1983). Moreover, there is little or no evidence of racial aninus
on the part of individual Board nenbers thenselves. W need not
so deci de, however, because as discussed bel ow, both Rogers in
her individual capacity and the Board are relieved of liability
under § 1983.



meant that Harris would not be considered for the position because
he i s bl ack.

We concl ude that there remain genuine i ssues of material fact
with respect to Rogers' intent. Cf. Pearson v. Macon-Bi bb County
Hosp. Authority, 952 F.2d 1274, 1280 (11th G r.1992) (renmandi ng
Title VIl case despite defendants' well-supported explanation for
its adverse enpl oynent deci si on because of conflicting evidence in
the record). It is the responsibility of the ultimte finder of
fact to weigh the evidence and nmake the appropriate credibility
determ nations. See Walls v. Button Gwm nnett Bancorp, Inc., 1 F.3d
1198, 1200 (11th Cr.1993). On summary judgnent we nust view the
facts in the |ight nost favorable to the non-novant, Harris. Hunt,
891 F. 2d 1555, 1559-60. So doing, we hold that sumrary judgnent on
the issue of Rogers' racial notivation is inappropriate.

The defendants can neverthel ess prevail in large neasure if
they can prove that because Elliott is a nuch nore qualified
princi pal candidate than Harris, Rogers would have nade the sane
hiring decision even in the absence of any discrimnatory intent.
Def endants in Title VII cases may prove as an affirmative defense
that they woul d have reached the sane enpl oynent decision even in
t he absence of bi as. Price Waterhouse v. Hopkins, 490 U S. 228,
246, 109 S.Ct. 1775, 1788, 104 L. Ed.2d 268 (1989); see also Turnes
v. AnSout h Bank, NA, 36 F.3d 1057, 1062 (11th Cr.1994). Because
of Congress' anmendnent of Title VII through the Cvil Ri ghts Act of

1991, this defense, if proven, effectuates only a limtation on



liability, not a conplete avoidance of it. * Congress added to
Title VII the follow ng | anguage:

[Aln unlawful enploynent practice is established when the
conplaining party denonstrates that race, color, religion, sex or
national origin was a notivating factor for any enploynent
practice, even though other factors also notivated the practice.
42 U.S.C. § 2000e-2(m (1995). Under this section, the plaintiff
ina Title VIl action prevails whenever he or she proves that one
of the delineated characteristics was a "notivating factor" behind
a particular enploynent decision, even if there were other, even
legitimate, factors notivating that decision as well. See Preston
v. Com of Va. ex rel. New River Coll., 31 F.3d 203, 207 (4th
Cr.1994); Pilditch v. Board of Educ. of the Cty of Chicago, 3
F.3d 1113, 1118 n. 2 (7th Cr.1993), cert. denied, 510 U. S 1116
114 S. Ct. 1065, 127 L. Ed.2d 385 (1994); Hannon v. Chater, 887
F. Supp. 1303, 1314 (N.D.Cal.1995).°> Nonethel ess, under Title V|
as amended, a defendant can limt its liability by proving that it
woul d have nade the sane enploynent decision even wthout

considering the inproper factor.

On a claimin which an individual proves a violation under

‘I'n this regard, the 1991 Act legislatively overrul ed that
part of the plurality's holding in Price Waterhouse which all owed
defendants to conpletely avoid liability upon proving by a
preponderance of the evidence that they would have taken the sane
action in the absence of discrimnatory intent. See O Day v.
McDonnel | Dougl as Helicopter Co., 79 F.3d 756, 760 (9th
Cir.1996); Robinson v. Southeastern Pennsylvania Transp.

Aut hority, 982 F.2d 892, 899 (3rd Cir.1993).

*However, with regard to enpl oyment discrimnation clains
brought pursuant to 42 U S.C. 8§ 1983, this affirmati ve defense
effects a total avoidance of liability, such that if a defendant
proves that it would have taken the sanme action in the absence of
discrimnatory intent, the plaintiff is not entitled to any
relief. See Turnes v. AnBSouth Bank, NA, 36 F.3d 1057, 1062 (11th
Cir.1994).



section 2000e-2(m of this title and a respondent denonstrates
that the respondent would have taken the same action in the
absence of the inpermssible notivating factor, the court—
(i) may grant declaratory relief, injunctive relief
(except as provided in clause (ii)), and attorney's fees and
costs denonstrated to be directly attributable only to the
pursuit of a claim under section 2000e-2(m of this title;
and
(1i) shall not award damages or issue an order requiring
any adm ssion, reinstatenment, hiring, pronotion, or paynent,
descri bed in subparagraph (A).
42 U.S.C. 8§ 2000e-5(g)(2)(B) (1995).

Fromthe facts presented in this sunmary judgnent record, it
isclear that Elliott's qualifications are sufficiently superior to
those of Harris that no juror could conclude that Rogers woul d not
have made the sane decision absent discrimnatory intent. At the
time he was considered by the Rogers conmttee for the
princi pal ship at Thonpson Hi gh School, Elliott had nine years of
experience as a principal. He held the AA School Adm nistration
certification fromthe State of Al abama. By contrast, Harris had
no experience as a principal, and in 1992 was only a candi date for
the AA certification. Further, Elliott was named the CQutstanding
Secondary School Principal in Alabama in 1992, and was elected
presi dent of the Al abama Associ ati on of Secondary School Principals
the sane year. |In the face of evidence that Elliott not only had
substanti al experience as a principal as conpared to Harris' total
| ack of such experience, but also that Elliott's performance as a
principal was extrenely well-regarded statewide, Harris has
presented no evidence to prove that Rogers woul d have chosen him
instead of Elliott in the absence of bias.

Also significant are Harris' expressions of wuncertainty



regardi ng his readi ness to assune a hi gh school principal ship, nmade
to two nenbers of the Shel by County Board of Educati on. In his
deposition, Board nenber Leland K Doebler testified that during
conversations with Harris he | earned that Harris was concerned t hat
he m ght not be prepared to assune the principal ship at Thonpson
H gh School, and that Harris was nore interested in serving as the
princi pal of Thonpson M ddle School. Doebler stated that he nmade
Rogers aware of these conversations prior to Elliott's selection as
principal. Board nenber Donna Morris testified that at the tine
the application process opened for the principalship at Thonpson
H gh School, Harris told her that he was not really interested in
t he position, but was primarily concerned with insuring that no one
of the same rank as he in the school systemwas sel ected over him
Based on the overwhel m ng evidence presented to the court
bel ow, the defendants are entitled to sumary judgnment with regard
to their affirmati ve defense, nanely, that Rogers woul d have nmade
the sane recommendation to the Board even in the absence of
discrimnatory intent. Wiilethisis aconplete defense to Harris
§ 1983 enpl oynment discrimnation claim as noted above, Harris may
still receive other relief under 42 U S.C 8§ 2000e-5(g)(2)(B)
assuming that he proves to the fact-finder on remand that
di scrim nation based on his race was one notivating factor behind
Rogers' decision not to reconmmend him for the principalship at
Thonpson High School. See 42 U. S.C. § 2000e-2(m; Ful ler v.
Phi pps, 67 F.3d 1137, 1142 (4th G r.1995); Tyl er v. Bethlehem
Steel Corp., 958 F.2d 1176, 1181 (2nd Cir.), cert. denied, 506 U S.
826, 113 S.Ct. 82, 121 L.Ed.2d 46 (1992). W therefore remand to



the district court for further proceedings on that issue. As noted
above, Harris' Title VI| claimis viable only as to the Board
itself. Thus, the remand affects only that defendant.
Free Speech O aim

Harris argues that he was al so denied the principal ship at
Thonmpson High School because he availed hinself of his
constitutionally-protected right to freedom of speech. A state
cannot retaliate against a public enployee for speech protected
under the First Amendnent. Bryson v. City of Waycross, 888 F.2d
1562, 1565 (11th Cir.1989). However, the public enpl oyee's right
to free speech is not absolute. 1Id. (citing Rankin v. MPherson,
483 U.S. 378, 107 S.Ct. 2891, 97 L.Ed.2d 315 (1987)). This circuit
utilizes a four-part test to determine if retaliation on the basis
of protected speech has occurred. First, the court nust analyze
"whet her the enployee's speech may be "fairly characterized as
constituting speech on a matter of public concern.” " 1d. (quoting
Rankin, 483 U S. at 384, 107 S. . at 2897). Speech of public
concernrelates to political, social or other issues of interest to
the comunity, as opposed to issues solely of personal interest.
Connick v. Mers, 461 U S. 138, 146, 103 S.C. 1684, 1689, 75
L. Ed.2d 708 (1983). The court continues by "weighing the
enpl oyee's first amendnment interests against "the interest of the
state, as an enployer, in pronmoting the efficiency of the public
services it perforns through its enployees.' " Bryson, 888 F. 2d at
1565 (quoting Pickering v. Board of Educ., 391 U S. 563, 568, 88
S.C. 1731, 1734-35, 20 L.Ed.2d 811 (1968)). Should the enpl oyee

prevail on this balancing test, "the fact finder determ nes whet her



the enployee's speech played a "substantial part' in the
governnent's decision to denote or di scharge the enpl oyee.™ | d.
(citing M. Healthy Gty School Dist. Bd. of Educ. v. Doyle, 429
U S. 274, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977)). Finally, if the
enpl oyee shows that the speech was a substantial notivating factor
in the state's enploynent decision, "the state nust prove by a
preponder ance of the evidence that "it woul d have reached t he sane
decision ... even in the absence of the protected conduct." " 1Id.
at 1566 (quoting M. Healthy, 429 U S. at 286, 97 S.Ct. at 575).

As set forth above, the evidence in this case warrants the
entry of judgnent for the defendants on the question of whether
Rogers woul d have made the sanme recomendati on even in the absence
of discrimnatory intent. The sanme is true with Harris' free
speech claim Assum ng arguendo that Harris prevails on the first
three steps of the test set forth in Bryson, the defendants
nonet hel ess have presented overwhel m ng evi dence t hat Rogers woul d
have taken the same action even in the absence of Harris' speech.
The evidence is insufficient to support a jury verdict on Harris'
behal f with regard to his § 1983 free speech claim

Concl usi on

G ven the factual dispute that awaits resolution with regard
to whether discrimnation based on race was a notivating factor
behi nd Rogers' recomendati on, we hol d that summary judgnent on the
Title VI claimwas inproperly granted to the defendant Board on
this i ssue. However, the defendants have established by undi sputed
evidence their affirmati ve defense that Rogers woul d have nade t he

same decision notw thstanding any aninmus she harbored based on



either Harris' race or protected speech. Accordingly, the
defendants are entitled to sunmary judgnent on Harris 8§ 1983 cl ai ns
based on race discrimnation and free speech. However, we nust
remand for further proceedings with respect to the possibility of
limted relief against the defendant Board only as set out in 42
U S.C. § 2000e-5(g)(2)(B).

AFFI RVED in part, VACATED in part and REMANDED.



